Commonwealth of Virginia
Office of the Governor

Executive Order

NUMBER SIXTY FIVE (2017)

EXECUTIVE ORDER ON CHAPTER 836, 2017 ACTS OF ASSEMBLY (the 2017
APPROPRIATION ACT)
Importance of the Order

Article V, Section 6 of the Constitution of Virginia vests in the Governor the power to veto
certain items within any appropriation act. This is an essential power which permits the
Governor to prevent legislative overreach and maintain fiscal discipline for the Commonwealth.
Since the Supreme Court of Virginia decided Commonwealth v. Dodson, this power has
“undoubtedly™ included the ability to veto entire “items or unconstitutional provisions™ in
appropriation bills. 176 Va. 281, 310 (1940).

On April 28, 2017, I signed HB 1500 (the Budget Bill) with a communication of five item vetoes
related to cybersecurity public service scholarships. the settlement of Medicaid claims, the
expansion of the Virginia Medicaid program, new conditions on funding for the Secretary of
Transportation, and funding for the Virginia Coalfields Economic Development Authority. In
addition, I noted that certain language in Item 125, which would authorize the Comptroller to
withhold funds from the Virginia Economic Development Partnership until it met certain
conditions as approved by specific General Assembly members, was unconstitutional and
unenforceable. On May 3, 2017, the Clerk of the House of Delegates indicated that he would not
publish two of my five item vetoes, those related to Item 306 JJJ.4 and Item 436, considering
them invalid under the Constitution of Virginia.

Frustrated by my successful veto of 120 of their bills, General Assembly members have resorted
to legislating through the budget, using the appropriations power to change existing law in
Virginia. This is an abuse of legislative power and a violation of the Constitution of Virginia.
Moreover, the House Clerk’s refusal to publish actions taken by the Governor is a profound
abuse of authority, purporting to endow an unelected ministerial officer with some



extraconstitutional power to override the Governor’s vetoes based on his own legal opinions.
This is entirely improper, and it must be addressed in a manner reflective of the seriousness of
the issues involved—keeping Virginia’'s fiscal house in order.

Accordingly, I will use my authority under the Constitution of Virginia and as the Chief Planning
and Budget Officer of the Commonwealth to bring clarity to Virginia's budget.

Executive Agencies to Recognize Item Vetoes

As of the date of this Order, all Executive Branch agencies are hereby ordered to recognize and
abide by the item vetoes I submitted to the Clerk of the House of Delegates on April 28, 2017,
the date the newly-enacted budget became effective. All of these actions were legal, valid, and
within the constitutional authority granted to the Governor under Article V, Section 6 of the
Constitution of Virginia. Moreover, the provision in Item 125 that delegates to three members of
the General Assembly the power to decide whether money is appropriated to the Virginia
Economic Development Partnership or not is clearly unconstitutional and unenforceable. |
append to this Order a copy of the communication of my actions to the General Assembly, which
constitute the final action on the current biennial budget.

All language stricken by my vetoes, including Item 306 JJJ.4 and the additional language
purportedly added to Item 436, are null and void, and of no legal effect whatsoever.
Additionally, as noted in my communication to the House, I consider Item 125.R.3
unconstitutional and unenforceable, and I order the Comptroller not to abide by its terms.

Effective Date of the Executive Order

This Executive Order shall be effective upon its signing and shall remain in force and effect until
rescinded by further executive order.

Given under my hand and under the Seal of the Commonwealthof Virginia, this 12th day of

May, 2017.

Terence R.'M iffe, Governor

Attest:

Leee,

Kel'ly Thomaksdn, Secretary of the Commonwealth




COMMONWEALTH of VIRGINIA

Office of the Governor
Terence R. McAuliffe

Governor

HOUSE OF DELEGATES

HB 1500 - GOVERNOR'S VETOES

| have completed my review of House Bill 1500. This budget represents a number of significant
accomplishments; most important, it addresses the revenue shortfall and is balanced in a manner
that protects public education and other core services that are important to a growing economy
and a high quality of life.

Together, in this budget, we kept the promise to prioritize compensation increases for our
dedicated state employees and state-responsible local employees. [ am also pleased that we
worked together to adhere to a conservative revenue forecast. This fiscally prudent action, along
with adoption of a Revenue Cash Reserve to guard against short-term revenue shocks, will help
to ensure that the Commonwealth has the capacity to address potential negative impacts from
sequestration or other potentially threatening federal actions, as well as the possibility of other
economic uncertainties.

Overall, this budget represents more areas of agreement than disagreement. That said, [ remain
disappointed that we could not agree on critical issues for the future of our Commonwealth, like
investments in cybersecurity, workforce development, and solar energy. I also regret that this
budget does not include the revenue for the lifesaving benefits that Medicaid expansion would
generate for our Commonwealth.

This budget achieves most of the major objectives 1 proposed to you and | am proud to sign it.
However, pursuant to Article V, Section 6, of the Constitution of Virginia, I have vetoed four
items, vetoed one unconstitutional provision, and noted a sixth provision I believe is
unconstitutional and unenforceable. The summary below describes each of these actions.

Respectfully submitted,

z

Terence R. McAuliffe

Patrick Henry Building ® 1111 East Broad Street ® Richmond, Virginia 23219
(804) 786-2211 = TTY (800) 828-1120

www.governor.virginia.gov
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Summary of Vetoes and Other Actions

Item 125, page 94 — VEDP Language
Action: I view this provision to be unconstitutional.

Terence R. McAuliffe April 28, 2017

The reenrolled budget includes language authorizing the Comptroller to withhold general fund
appropriations in the amount of $1.5 million from the Virginia Economic Development
Partnership (VEDP) and to disburse the funding only as directed by the Chairmen of the House
Appropriations and Senate Finance Committees following the chairmen’s receipt and evaluation
of certain plans. However, the Virginia Constitution prohibits the General Assembly from
delegating final legislative authority regarding budget or other enactments to a committee
composed of a subset of the members of the General Assembly. Accordingly, 1 will not execute
this provision as written, but I will work with VEDP and the committee chairmen to ensure
VEDP submits the plans outlined in Item 125 R.1. and 2. in a timely manner.

Item 144, page 154 — Cybersecurity Scholarships
Action: Iveto this item and, consistent with the November 1, 1996, Supreme Court decision,

Gilmore vs. Landsidle and Jamerson, it will return to its original enactment in Chapter
780 of the 2016 Acts of Assembly.
Terence R. McAuliffe April 28, 2017

The reenrolled budget eliminates a $500,000 general fund appropriation in FY 2018 and the
related governing language for the cybersecurity public service scholarships program approved
by the 2016 General Assembly and included in Chapter 780, 2016 Acts of Assembly. This
program is intended to strengthen the state's ability to recruit cybersecurity talent by awarding
scholarships to individuals who would work for the state upon completion of their
cybersecurity academic program. Given the great amounts of sensitive information held by the
state, and the difficulty experienced by state agencies when competing with the private sector
for individuals with experience in protecting information technology from cyber-attacks, this
program is vital for the state to continue defending itself from hackers and criminals. My veto
will restore this appropriation and return it and the related language to its original enactment in
Chapter 780, 2016 Acts of Assembly.

Item 306, page 280 — Medicaid Settlements
Action: I veto this item.

Terence R. McAuliffe April 28, 2017

The reenrolled budget allows informal appeals agents at the Department of Medical Assistance
Services to close an informal appeal based on a settlement between the parties up to $250,000



House of Delegates
April 28,2017
Page 3

without legal review by the Office of the Attorney General (OAG). The removal of the OAG’s
legal review could result in inconsistent settlement policy. The OAG should review and approve
all settlements of claims of the Commonwealth pursuant to §2.2-514 of the Code of Virginia.

I veto this language as it is new language not included in Chapter 780, 2016 Acts of Assembly.
It is not related to an appropriation or a condition on an appropriation, therefore, it constitutes
separate legislation.

Item 306, page 286 —~ Medicaid Expansion Language
Action: [ veto this unconstitutional provision.

Terence R. McAuliffe April 28, 2017

I veto Item 306.JJJ.4, which is unconstitutional. Item 306.J)J.4 purports to condition, “all
appropriations in this act" and to govern, "notwithstanding any other provision of this act, or
any other law," such that no funds may be expended or appropriated to implement expanded
coverage under the Patient Protection and Affordable Care Act.

Item 306.)1).4 violates Article V, Section 6(d), which provides the Governor line-item veto
power in appropriation acts. By conditioning all appropriations in the budget on Item 306.J)).4,
the Governor’s ability to issue a line-item veto is removed. I object to Item 306.JJJ.4 asa
condition on Item 306, yet | am unable to reject it without also rejecting all of the monies
appropriated in this budget bill. Under Item 306.1JJ.4, the General Assembly has attempted to
entirely remove the Governor’s ability to reject an objectionable item, which is an
unconstitutional overreach.

Additionally, Item 306.JJJ.4 violates Article IV, Section 12, which mandates that "[n]o law shall
embrace more than one object,” a constitutional prohibition on combining into one legislative act
multiple provisions that separately may not each receive majority support. If the policy
underlying Item 306.JJ).4 were a separate bill, as it should have been, then I would have vetoed
it and that veto certainly would have been sustained. The General Assembly has attempted to
avoid that result by embedding that policy in the budget bill.

I vetoed this same provision last year and | communicated this same message. The Keeper of the
Rolls did not print my veto. Once again, I must insist that this is an unconstitutional provision
and I respectfully request that the enacted bill reflect my actions.
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Item 436, pages 399 through 404 — relating to lic-Private Trans

Act of 1995

Action: Iveto this item and, consistent with the November 1, 1996, Supreme Court decision,
Gilmore vs. Landsidle and Jamerson, it will return to its original enactment in Chapter
780 of the 2016 Acts of Assembly.
Terence R. McAuliffe April 28, 2017

The reenrolled bill includes language that would extend public works contract requirements
that presently pertain only to state-initiated transportation projects to include projects
developed under the Public-Private Transportation Act (PPTA) of 1995. This could preclude
vendors with union labor from participating in PPTA projects. Vendors involved with PPTA
projects are typically national and international firms. Any restrictions on these vendors will
reduce the possible benefits Virginia could reap from its PPTA projects.

My veto will remove this new restrictive language since it is likely to limit the number of
companies willing to participate in transportation projects under the Public-Private
Transportation Act.

I realize that my veto will return this item to its original enactment in Chapter 780, 2016 Acts of
Assembly, and that it will nullify other provisions passed by the 2017 General Assembly to
which 1 do not object. In order to implement those other provisions, | have asked my Secretary of
Transportation to work with the affected parties and the appropriate General Assembly members
to implement those provisions administratively.

Item 476, page 447 — Virginia Coalfield Economic Develonhlent Authority
Action: I veto this item,

Terence R. McAuliffe April 28, 2017

The reenrolled bill directs the Virginia Coalfields Economic Development Authority
(VCEDA) to provide up to $500,000 of its balances to the Lenowisco and Cumberland
Plateau Planning District Commissions to support economic development activities in
Southwest Virginia. Currently, the Lenowisco and Cumberland Plateau Planning District
Commissions each receive $75,971 from the general fund in each year. Since the conclusion
of the 2017 General Assembly, several communities in Southwest Virginia have expressed
concern about the transfer of funds and requested a veto.

Further, the budget also provides funds for the Virginia Initiative for Growth and Opportunity in
Each Region (GO Virginia). GO Virginia's focus is the creation of state financial incentives,
technical support, and other assistance that will encourage collaboration for private-sector
growth and job creation by business, education, and government entities in nine designated
regions. Each region is developing a plan for spurring regional growth.
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My veto removes the appropriation and corresponding budget language. 1 believe that the
VCEDA funds duplicate efforts that can be accomplished through GO Virginia.
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FY2017 FY2018 FY2017
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154

Item Details(s) App o :

145.
146.

K. 1. The State Council of Higher Educarion Jor Virginia shall wori with representatives of K,, /
the higher education institutions receiving state financial aid or whose students receive ' i
tuition assistance grants and review the Sinancial aid award letters utilized by these y - \/[ -t_M 3
institutions by Novemper 1, 2017. During this review, the Council shajl identify opportunities / { N

Jor improvement as el as best practices for, but nor limited o, clarity and completeness of / & ! / !—f(i
the information provided on gift aid as well s student’s responsibiliry regarding student loans [ N
or work-study, student's ability to compare JSinancial aid awarg packages among these D 6} 'F:
institutions to make informed financial choices, and the conditions under which these awards ﬂ / 4 /—-—
or eutstanding balance might change,

2. The Council shall then develop and implemeny award letter policies so thar the following
information is available 1o the student (1) a breakdown of the components of the institution’s lJ
cost of attendunce, designating billubje charges; (2) a clear Identification of each award,

indicating the pype of aid; (3) the use of standardized ferminology consistent with the Nutional

Association of Student Financial Aid Adminisirators (NASFAA band (4) whether awards are 7V
conditional and renewal requirement criteria information,

3. The Council shalt repart its findings and provide a status report on the implementation of

the policy and process changes to the Honge Appropriations and Senage Fimance Committees
by December 1, 2078,

&
o
Not set out.

Higher Education Academic, Fiscal, and Facility
Planning and Coordination (O R00)..ce,

Higher Education Coordination and Review (111049). 5

815376867 3151574 1
S$14,160,803 513,941,861

Regulation of Private and Out-of-State Institutions

(nosy.. .. e et sttt 31,216,064 $1,216,122
Fund Sources: General, . SH5648:64 56,636,097
$14,010,803 813,791,861

Special . 51,176,064 51,176,122

Trustand Agency... $190,000 $190,000

Authority: §§ 2393 § 23 1.200, 23~9.6-¢ § 23.1-203, 2326 § 23.1-1107, 233813 §231-
629.

A. L. Itis the intent of the General Assembly 1o provide general fund support to contract ata
level equivalent to the Tuition Assistance Grant undergraduate award with Mary Baldwin
Gﬁﬂtg:Unirersif_v for Virginia women resident students to participate in the Virginia
Women's Institute for Leadership a1 Mary Baldwin GoHc-chm‘versi.ry.

2, The amounts included in this [tem are $307,899 from the generat fund the first year and

$307,899 the second year from the general fund for the programmatic administration of this
program,

3. General fund appropriations provided under this contract include financial incentive for the
participating students g Mary Baldwin EotiegeUniversity in the Virginia Women's Institute
for Leadership Program. Students receiving this financial incentive will not be eligible for
Tuition Assistance Grants,

4. By September | of cach year, Mary Baldwin Guﬂtchuirer.\'h_v shall report to the

airmen of the House Appropriations and Senate Finance Commitees, the Director, State
Council of Higher Education for Virginia, and the Director, Department of Planning and
Budget, on the number of students participating in the Virginia Women's Leadership Program,
of-state students receiving awards, the amount of the awards,

the number of in-state and out-



- 1EN UELs2) Appropriations(s
: fi ITEM 306. First Year  Second Year First Year 9

Se .
i FY2017 FY2018 FY2017 ‘;?‘:'1:0:’;.“
| i 1 plan of care developed by the residential treatment center or the freestanding psychiatric
i 2 hospital and arranged by the residential treatment center or the freestanding psychiatric
i 3 hospital. The department shall require residential treatment centers to include all services in
4 4 the plan of care needed to meet the member's physical and psychological well-being while in
i 5 the facility but may also include services in the community or as part of an emergency.
| K
?{i 6 2. The department shall have the authority to promulgate emergency regulations to implement
7 this amendment within 280 days from the enactment of this Act.
E 8 UU. The Department of Medical Assistance Services shall have the authority 1o amend the
3 9 State Plans under Title XIX and Title XXI of the Social Security Act in order to comply with
!g 10 the mandated provider screening provisions of the federal AfTordable Care Act (P.L.111-148
;\’ 11 and P.L. 111-152). The department shall have authority to promulgate emergency regulations
i 12 to implement this amendment within 280 days or less from the enactment of this Act.
f 13 VV. The department may seck federal authority through amendments to the State Plans under
}‘ 14 Title XIX and XXI of the Secial Security Act, and appropriate waivers to such, to develop
jh 15 and implement programmatic and system changes that allow expedited enrollment of
& 16 Medicaid eligible recipients into Medicaid managed care, most importantly for pregnant
!' 17 women. The department shall have the authority to promulgate emergency regulations to
it 18 implement this amendment within 280 days or less from the enactment date of this Act.
‘.' 19 WW.1. The Department of Medical Assistance Services, related to appeals administered by
E 20 and for the depariment, shall have authority to amend regulations to:
E 21 i. Utilize the method of transmittal of documentation to include email, fax, courier, and
i 22 clectronic transmission,
23 ii. Clarify that the day of delivery ends at normal business hours of 5:00 pm.
24 iti. Eliminate an automatic dismissal against DMAS for alleped deficiencies in the case
25 summary that do not relate to DMAS's obligation to substantively address all issues specified
26 in the provider's written notice of informal appeal. A process shall be added, by which the
27 provider shall file with the informal appeals agent within 12 calendar days of the provider's
'i 28 receipt of the DMAS case summary, a written notice that specifies any such alleged
i- 29 deficiencies that the provider knows or reasonably should know exist. DMAS shall have 12
?' 30 calendar days after receipt of the provider's timely written notification to address or cure any
31 of said alleged deficiencies. The current requirement that the case summary address each
k- 32 adjustment, patient, service date, or other disputed matter identified in the provider's written
i 33 notice of informal appeal in the detail set forth in the current regulation shall remain in force
(! 34 and effect, and failure to file a written case summary with the Appeals Division in the detail
;! 35 specified within 30 days of the filing of the provider's written notice of informal appeal shall
b 36 result in dismissal in favor of the provider on those issues not addressed by DMAS.
ili 37 iv. Clarify that appeals remanded to the informal appeal level via Final Agency Decision or
;, 38 court order shall reset the timetable under DMAS' appeals regulations to start running from
r} 39 the date of the remand.
' 40 v. Clarify the department’s authority to administratively dismiss untimely filed appeal
41 requests. ?L/ q
P
42 vi. Clarify the time requirement for commencement of the formal administrative hearing. &r 70
43 vii. Clarify that the informal appeals agent shall have the ability 1o close an informal appeal .
44 based on a setilement benveen the partics up to 250,000, notwithstanding § 2.2-514 of the 4 /k W
45 Code of Virginia. For settlements of $250,000 or greater, such settlement shall be subject to / /ﬂ /
_ 46 § 2.2-514 of the Code of Virginia. / j
f 47 2. The Department of Medical Assistance Services shall have authority to promulgate ‘
; 48 regulations to implement these changes within 280 days or less from the enactment date of M
W this Act. g }
| 50 3. The Department of Medical Assistance Services shall convene workgroup with 2 j
E 51 representatives from the provider community, and the legal community, and the Office of
{' 52 Attorney General 1o develop a plan to avoid or adjust retractions or Sor non-material

|




FY2017 FY2018 FY2017 FY2018

1 l1I. The Department of Medical Assistance Services shall realign the billable activities paid
2 for individual supported employment provided under the Medicaid home- and community-
3 based waivers to be consistent with job development and job placement services provided
4 through employment services organizations that are reimbursed by the Department for Aging
5 and Rchabilitative Services. The department shall have the authority to implement this
6 reimbursement change effective July 1, 2013, and prior to the completion of any regulatory
7 process undertaken in order to effect such change.
8 JJ.1. The Department of Medical Assistance Services shall seek federal authority through
9 any necessary waiver(s) and/or Stale Plan authorization under Titles XIX and XX1 of the
10 Social Security Act to implement a comprehensive value-driven, market-based reform of the
11 Virginia Medicaid/FAMIS programs.
12 2. The department is authorized to contract with qualified health plans to offer recipients a
13 Medicaid benefit package adhering to these principles. Any coordination of non-traditional
14 behavioral healih services covered under contract with qualified health plans or through other
15 means shall adhere 1o the principles outlined in paragraph MM. c. This reformed service
16 delivery model shall be mandatory, to the extent allowed under the relevant authority granted
17 by the federal government and shall, at a minimum, include (i) limited high-performing
18 provider networks and medical/health homes; (i) financial incentives for high quality
19 outcomes and alternative payment methods; (iii) improvements to encounter data submission,
20 reporting, and oversight; (iv) standardization of administrative and other processes for
21 providers; and (v) support of the health information exchange.
22 3. The Department of Medical Assistance Services shall seek reforms to include all remaining
23 Mecdicaid populations and services, including long-term care and home- and community-
24 based waiver services into cost-effective, managed and coordinated delivery systems. The
25 department shall begin designing the process and obtaining federal authority to transition all
26 remaining Medicaid beneficiaries into a coordinated delivery system. DMAS shall promulgate
27 regulations to implement these provisions to be effective within 280 days of its enactment.
28 The department may implement any changes necessary to implement these provisions prior to
29 the promulgation of regulations undertaken in order to effect such changes. _/A _S-
30 4. As a condition on all appropriations in this act and notwithstanding any other provision of /m
31 this act, or any other law, no general or nongeneral funds shall be appropriated or expended /%/( J
32 for such costs as may be incurred to implement coverage for newly eligible individuals Oﬁ (ST ’a
! 33 pursuant to 42 U.S.C. § 1396d(y)(1)[2010] of the Patient Protection and AfTordable Care Act,

i 34 unless included in an appropriation bill adopted by the General Assembly on or afier July 1, C/’ S / m)
L35 2006 /U
’ 36 KKK.1. The Director of the Department of Medical Assistance Services shall continue to

37 make improvements in the provision of health and long-term care services undcr

38 Medicaid/FAMIS that are consistent with evidence-based practices and delivered in a cost (W
39 effective manner to eligible individuals.

40 2. In order to effect such improvements and ensure that reform efforts are cost effective
41 relative to current forecasted Medicaid/FAMIS expenditure levels, the Department of Medical
42 Assistance Services shall (i) develop a live-year consensus forecast of expenditures and
43 savings associated with the Virginia Medicaid/FAMIS reform efforts by November 15 of each
44 year in conjunction with the Department of Planning and Budget, and with input from the
45 House Appropriations and Senate Finance Committees, and (ii) engage stakeholder
46 involvement in meeting annual targets for quality and cost-effectiveness.

47 LLL. Effective July 1, 2014, the Department of Medical Assistance Services shall replace the
48 AP-DRG grouper with the APR-DRG grouper for hospital inpatient reimbursement. The
49 department shall develop budget neutral case rates and Virginia-specific weights for the APR-
50 DRG grouper based on the I'Y 2011 base year. The department shall phase in the APR-DRG
51 weights by blending in 50 percent of the full APR-DRG weights with 50 percent of FY 2014
52 AP-DRG weights in the first year and 75 percent of the full APR-DRG weights with 25
53 percent of the FY 2014 AP-DRG weights in the second year for each APR-DRG group and
54 severity. FY 2014 AP-DRG weights shall be calculated as a weighted average FY 2014 AP-
55 DRG weight for all claims in the base year that group to each APR-DRG group and severity.
56 Full APR-DRG weights shall be used in the third year and succeeding years for each APR-
57 DRG group and severity. The department shall have the authority to implement these




OFFICE OF TRANSPORTATION

§ 1-98. SECRETARY OF TRANSPORTATION (186)

4 -‘dm'mistralivc and Support Services (79900).. ...
Genersl Management and Direction (79901).c- $888,357 $888,474

Fund Sources: Commonwezith Transportation. ... $888,357 $888,474

- Authority: Title 2.2, Chapter 2, Article 10, § 3.2-201, and Titles 33, 46, and 38, Code of
Virginia.

A. The transportation policy goals enumerated in this acl shall be implemented by the
‘Gecretary of Transportation, including the Secretary acting as Chairman of the
Commnnweallh Transportation Board.

1. The maintenance of existing transporiation asscls 0 ensure the safety of the public shall

‘e the first priority in budgeting, allocation, and spending. The highway share of the

Transportation Trust Fund shall be used for highway maintenance and operation purposes
prior 10 its availability for new development, acquisition, and construction.

2. 1t is in the interest of the Commonwealth 10 have an efficient and cost-effective
{ransportation system that promotes economic development and all modes of
transportation, intermodal connectivity, environmental quality, accessibility for people and
freight, and transportation safety. The planning, development, construction, and aperations
of Virginia's transportation facilities will reflect this goal.

3. To the greatest extent possible, the appropriation of transportation revenues shall reflect
planned spending of such revenues by agency and by program.

B. The maximization of all federal transportation funds available to the Commonwealth
shall be paramount in the budgetary, spending, and allocation processes.

1. Notwithstanding any provision of law to the contrary, the secretary and all agencies
within the transportation secretariat are hereby authorized to take all actions necessary 10
ensure that federal transportation funds are allocated and utilized for the maximum benefit
of the Commonwealth, whether such actions ot funds or both are authorized under P.L.
112-141 of the 112th Congress, or any successor or related federal transportation
legislation, or regulation, rule, of guidance issued by the U.S. Department of
Transportation or any federal agency. The secretary and agencies within the transportation
secretariat shall utilize, t© the maximum cxtent practicable, the flexibility provided in
federal law, regulation, rule, or guidance 10 us¢ federal funds in a manner consistent with
the Code of Virginia.

2. The secretary shall ensurc that the allocation of transportation funds apportioned and for
which obligation authority is expected to be available under federal law shall be in
accordance with such laws and in support of the transportation policy goals enumerated in
section A. of this fem. Furthermore, the secretary is authorized 1o take all actions
necessary to allocate the required match for federal highway funds to ensure their
appropriate and timely obligation and expenditure within the fiscal constraints of state
transportation revenues. By June | of cach year, the sceretary, as Chairman of the Board,
shall report to the Governar and General Assembly on the allocation of such federal
transportation funds and the actions waken to provide the required match.

3. The board shall only make allocations providing the required match for federal
Regional Surface Transportation Program funds to those Metropolitan Planning
Organizations in urbanized areas greater than 200,000 that, in consultation with the Office
of Intermodal Planning and Investment, have developed regional transportation and land
use performance MEasures pursuant 1o Chapters 670 and 690 of the 2009 Acts of
Assembly and have been approved by the board.

4. Projects funded, in whote or part, from federal funds referred to as congestion
mitigation and air quality improvement, shall be selected as directed by the board. Such

888,357 $888,474
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funds shall be federally obligated within 12 months of their allocation by the board and
expended within 36 months of such obligation. If the requirements inciuded in this paragraph

are not met by such agency or recipient, then the board shall use such federal funds for any
other project eligible under 23 USC 149.

5. Funds apportioned under federal law for the Surface Transportation Program shall be
distributed and administered in accordance with federal requirements, including the 22
percent of the non-suballocated portion that is required to be allocated for public
transportation purposes. The prioritization process developed under subsection B of Chapter
726 of the 2014 Virginia Acts of Assembly shall not apply to the 22 percent share of the non-
suballocated portion allocated for public transportation purposes.

6. Funds made available to the Metropolitan Planning Organizations known as the Regional
Surface Transportation Program for urbanized areas greater than 200,000 shall be federally
obligated within 12 months of their allocation by the board and expended within 36 months of
such obligation. If the requirements included in this paragraph are not met by the recipient,
then the board may rescind the required match for such federal funds,

7. Notwithstanding paragraph B.2. of this Item, the required matching funds for
Transportation Alternatives projects are to be provided by the project sponsor of the federal-
aid funding.

8. Federal transportation funds as well as the required state matching funds may be allocated
by the Commonwealth Transportation Board for transit purposes under the same rules and
conditions authorized by federal law. The Commonwealth Transportation Board, in
consultation with the appropriate local and regional entities, may allocate state revenues to
focal and regional public transit operators, for operating and/or capital purposes.

9. If a regional area (or areas) of the Commonwealth is determined to be not in compliance
with Clean Air Act rules regarding conformity and as a result federal and/or state allocations,
apportionments or obligations cannot be used to fund or support transportation projects or
programs in that area, such funds may be used to finance demand management, conformity,
and congestion mitigation projects to the extent allowed by federal law. Any remaining
amount of such allocations, apportionments, or obligations shall be set aside to the extent
possible under law for use in that regional area.

10. Appropriations in this act related to federal revenues outlined in this section may be
adjusted by the Director, Department of Planning and Budget, upon request from the
Secretary of Transportation, as needed to utilize and allocate additional federal funds that may
become available.

11. The secretary shall ensure that any bonds issued pursuant to Article 4, Chapter 15 of Title
33.2 shall be programmed to cligible projects selected and funded through the High Priority
Projects Program pursuant § 33.2-370 or the Construction District Grant Program pursuant 1o
§33.2-371. In any year such bond proceeds are allocated to one ar both of the programs, the
secretary shall take all necessary action to ensure that each program is provided with the same
overall amount of monies though the mix of bond proceeds, state revenues, and federal
revenues provided to each program may vary as deemed appropriate by the secretary.

C.1. The secretary may ensure that appropriate action is taken to maintain a minimum cash
balance and/or cash reserve in the Highway Maintenance and Operating fund.

2. Notwithstanding the original programmatic allocation, funds provided by the previous
primary, secondary and urban construction formulas prior to fiscal year 2010 that are not
committed and expected to be expended as of January 1, 2018 may be consatidated to fully
fund and advance priority transporiation projects within the respective district or locality. If
after taking said actions and the determination of the respective locality and the Department
of Transportation that formula funds will remain, the funds may be used for other
transportation purposes provided by § 33.2, Code of Virginia. All unspent primary, secondary
and urban formula funds allocated prior to 2010 unspent as of January 1, 2018 shall be de-
allocated and transferred to the State of Good Repair Program pursuant to § 33.2-369, Code of
Virginia, unless such funds are allocated 1o a fully funded and active project.

D.1. The Office of Intermodal Planning and Investment shall recommend to the

rIrst Year
FY2017
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ommonweshth Transportation Board all allocations of funds made available in
subsections A. and B. of Item 452. The planning and evaluation may be conducted or
anaged by the Department of Transportation, Department of Rail and Public
Transportation, or another qualificd entity selected and/or approved by the
Commonwealth Transportation Board.

2. The office shall be responsible for implementing the statewide prioritization process
pursuant to § 33.2-214.1 for the Commonwealth Transportation Board.

3. The office shall work directly with affected Metropolitan Planning Organizations to
develop and implement quantifiable and achievable goals relating to congestion reduction
and safety, transit and HOV usage, job/housing ratios, job and housing access to transit
and pedestrian facilities, air quality, and/ar per-capital vehicle miles traveled pursuant to
Chapters 670 and 690 of the 2009 Acts of Assembly.

4. For allocation of funds under Paragraph 1, the office may give a higher priority for
planning grants to (i) regional organizations to analyze various land development
scenarios for their long range transportation plans, (ii) local govermments to revise their
‘comprehensive plans and other applicable local ordinances to designate urban
development areas pursuant to Chapter 896 of the 2007 Acts of Assembly and incorporate
the principles included in such act, and (iii) local governments, regional arganizations,
transit agencies and other appropriate entities to develop plans for transit oriented
development and the expansion of transit service. Such analyses, plans, and ordinances
shall be shared with the regional planning district commission or metropolitan planning
organization and the Commonwealth Transportation Board.

£.1. The Commonwealth Transportation Board is hereby autharized to apply for, exccute,
and/or endorse applications submitted by private entities to obtain federal credit assistance
for one or more qualifying transportation infrastructure projects or facilities to be
developed pursuant to the Public-Private Transportation Act of 1995, as amended. Any
such application, agreement and/or endorsement shall not financially obligate the
Commonwealth or be construed to implicate the credit of the Commonwealth as security
for any such federal credit assistance.

2. The Commonwealth Transportation Board is hereby authorized to pursue or otherwise
apply for, and execule, an agreement to oblain financing using a federal credit instrument
for project financings otherwise authorized by this Act or other Acts of Assembly.

F. Revenues generated pursuant to the provisions of § 58.1-3221.3, Code of Virginia, shall
only be used to supplement, not supplant, any local funds provided for transportation
programs within the localities authorized to impose the fees under the provisions of §
58.1-3221.3, Code of Virginia.

G. The Director, Department of Planning and Budget, is authorized to adjust the
appropriation of transportation agencies in order to utilize proceeds from the sale of
Commonwealth of Virginia Transportation Capital Projects Revenue Bonds which were
authorized in the prior fiscal year but not issued, pursuant to Section 2 of Enactment
Clause 2 of Chapter 896 of the 2007 General Assembly Session.

H. The Director, Department of Planning and Budget, is authorized to adjust the
appropriation of transportation agencies in order 1o utilize proceeds from the sale of
Commonwealth of Virginia Federal Transportation Grant Anticipation Revenue Notes.

I. Notwithstanding any provision of law, any agreement 1o transfer money from the
Commonwealth Transportation Funds to the Metropolitan Washinglon Airports Authority
(MWAA) in connection with Phase 11 of the Dulles Corridor Metrorail Project beyond

~3

weases

Wichle Avenue in Fairfax County to Washington Dulles International Airport and on to
Virginia Route 772 in Loudoun County shall include provisions stating that the MWAA
o has addressed all of the recommendations included in the November 2012 report of the
;;; Inspector General of the U.S. Department of Transportation as 2 condition of transferring

such money. The Governor may waive this requirement for ene or more specific
recommendations that have not been implemented by notifying the Chairmen of the House
Appropriations and Senate Finance Committees of his reason for granting the waiver or
waivers.
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Board shall consider both state and‘locally-uwne(i- bridges.

K. All revenues generated under Chapter 896 of the Acts of Assembly of 2007 (HB 3202) and
Chapter 766 of the Acts of Assembly of 2013 (HB 2313) that were dedicated to
transportation-related funds have been appropriated in conformity with the requirements of
those respective chapters.

L. The Secrctary of Transportation shall assure that no funds appropriated to any
transportation agency are expended directly or indirectly, including by a private contractor,
for propaganda purposes in support of any praposed transportation project for which
construction funding has not been allocated in the Six Year Improvement Program. This
prohibition shall not extend to advertising legally required for public notifications.

M. 1. Nouwwithstanding § 33.2-1527 B., Code of Virginia, out of the funds made available in
ftem 453, $25,000,000 the first year and $25,000,000 the second year may be provided to the
Metropolitan Washington Airports Authority for the sole purpose of reducing the airline cost
per enplanement at Washington Dulles International Airport to help attract new domestic and
international airlines and retain existing air carriers. Such funding shall be utilized to reduce
the debt service requirements and total operating costs of the Authority. The first year amount
shall not be provided before December 31, 2016. Payment shall not occur in either fiscal year
unless the Authority has entered into an agreement with one or more airlines currently
operating at Washington Dulles International Airport which ensures the retention of a
domestic airline hub service at the airport for at least seven years beyond calendar year 2017,

2. Prior to the refease of any funds authorized in Paragraph M.1. to the Authority, the
Secretary of Transportation shall centify in writing to the Governor and the General Assembly
that provision of the funds authorized under this item are in the public interest, that the funds
will be used to supplement not supplant funds otherwise available to the Authority, and that
the Authority has set-forth an attainable plan for long-term cost reductions. Funding shall
further be conditioned upon the following requirements:

a. No payments shall occur unless and until the Authority has entered into an agreement with
the Virginia Department of Transportation that (i) identifies to the Department future efforts
of the Authority to reduce airline cost per enplanement at Washington Dulles International
Airport using financing cfficiency savings, available funds, and future revenues in an amount
that meets or exceeds the amount of the appropriation provided in this section over the course
of the agreement through calendar year 2024, (ii) provides full access to the financial records
of the Airports Authority recognizing such financial information will be considered
confidential and proprictary and will only be used to verify targets for cost per enplanement
reductions, and (iii) sets forth a long-range plan for financial viability of the airport and
continued lower levels of cost per enplanement beyond the fiscal year 2016-2018 biennium
without additional state support beyond the amounts provided pursuant to § 58.1-538, Code of
Virginia. Such agreement shall be subject to the provisions established in § 2.2-3705.6, Code
of Virginia.

3. By December 1, 2016 and December 1, 2017, the Authority shall report to the Secretary of
Transportation and the Chairmen of the House Appropriations and Senate Finance
Committees on the actual and forecasted changes to the cost per enplanement at the
Washington Dulles International Airport aver the priar year, what portion of the reduction is
attributable to state support, what portion attributable to cost reduction measures implemented
by the Authority and what portion is attributable to increased passenger traffic at the Airports.
Further, the Authority shall report the additional measures taken by the Authority to reduce
airline cost per enplanement including, but not limited to, an estimate of revenues that could
be generated by development or disposal of property owned by the Authority as a means to
further reduce long term cost per enplanement. Such report shall also include an outline of
additional measures to be taken by the Authority to further reduce cost per enplanement
through calendar year 2024.

4. I addition to the requirements set out in paragraphs M. 1. through M.3. of this item, 1o be
eligible for funding in the second year of the biennium, the Metropolitan Washington Airports
Authority must submit to the Secretary of Transportation and the Chairnien of the House
Appropriations and Senate Finance Commiitiees a detailed plan on the potential sale, lease
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‘and/or development of MWAA acreage unsuitable for airport use. Such report shall
 include an update on the status of the NEPA process and of any needed approvals from
_ the Federal Aviation Administration or the U.S. Secretary of Transporiation, an
. identification of the types of suitable uses for the various tracts and an estimate of the

revenues that could be generated from such uses.

N. The Commonwealth Transportation Board's rail subcommittee shall review the long
range service plan and financial analysis of Virginia Railway Express and assess the
conclusions of that analysis with respect to the long-term financial viability of the service,
their ability to maintain appropriately costed-services to maintain and expand market
share, and the Virginia Railway Express's impact on traffic volumes on the [nterstate 66
and Interstate 95 / 395 corridors of statewide significance. The Board shall consult with
interested stakeholders and repont its findings to the Secretary of Transportation, and the
Chairmen of the House Committees on Appropriations and Transportation and the Senate
Committees on Finance and Transportation no later than November 15, 2016.

O. . No later than October 31, 2016 the Secretary of Transportation shall report 1o the
Chairmen of the House Appropriations and Senate Finance Committees on the outcome of
2 the negotiations pursuant to the procurement for the Commonwealth of Virginia
Transform [-66 Corridor Outside the Beltway project and whether the parties were able 10
deliver the project in a manner that meets all of the terms published in the request for
qualifications dated September 17, 2015, as clarified by the term sheet published on
October 1, 20135, and subsequently amended, and the draft request for proposals dated
December 17, 2015,

2. If the Transportation Public-Private Parinership Advisory Committee established
pursuant to § 33.2-1803.2 of the Code of Virginia and the Commissioner of Highways
find that the private parties did not meet the terms published in the request for
qualifications dated September 17, 2015, as clarified by the term sheet published on
October 1, 2015, and subsequently amended, and the draft request for proposals dated
December 17, 2015, and swte that it is in the public interest to proceed with public
financing for this project; and the Secretary of Finance concurs in writing with
Commissioner of Highways' finding that the private partics did not meet the terms and that
itis in the public interest to proceed with the issuance of bonds, the Secretary shall notify
the Chairmen of such finding to enable the respective Committees to consider Senate Bil)
60 and House Bill 1067, continued 10 the 2017 Session by the 2016 General Assembly,
prior to the procedural deadline for action on such legislation.

P. The Commeonwealth Transportation Board is hereby directed to enter into discussions
with Arlington and Fairfax Countics regarding use of air rights over Interstate 66 in their
respective jurisdictions no later than October 1, 2016. A report on the progress and
outcome of such discussions shall be submitted to the Chairmen of the House
Appropriations and Transportation Committees and the Senate Finance and Transportation
Committees no later than July 15, 2017.

Q. Notwithstanding any provision af law to the contrary, the provisions of § 2.2-4321.2,
Code of Virginiu, shall he applicable to transportation infrastruciure projects or fucilities
to be developed pursuant to the Public Private Transportation Act of 1995, as amended,
However, § 2.2-4321.2 shall not apply to any projects or facilities to be developed
pursuant 1o the Public Private Transportation Act of 1995, as amended, that (i) improve
or construct a limited access roadway that crosses state borders, and (ii) include
construction of a new bridge or expansion of an existing bridge.

R. The Secretary of Transportation shall initiate an objective review of the operating,
governance and financial conditions at the Washington Metro Area Transit Awthority, The
objective review shall, at o minimum, analyze: (i) the legal and organizational structure of
WMATA: (ii) the composition and qualifications of the WMATA Board of Dircectors and
the length of terms of its members; (iii) labor costs and potential strategies to reduce the
growth in such costs in the future; (iv) options to improve the sustuinability of employee
retirement plans; (v) safety and reliability: (vi) options to improve the efficiency of
WMATA operations; and, (vii) other Jactors considered appropriate by the Secretary. To
the extent practicable the review shall compare WMATA to other rail transit systems in
the United States that have been in operations for more thun 35 years and have an overall
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system length in excess of 35 miles. Further, the Secretary shall request the participation of
the District of Columbia and the State of Maryland in such review and report the findings of
his review to the Chairmen of the House Appropriations, Senate Finance and House and
Senate Transportation Committees no later than November 15, 2017, with a follow-up report,
if needed, submitied by June 30, 2018. Such report shall include a copy of the WMATA six
year capital improvemeni program, as well as an accounting of assumed revenues generated
and available by source and assumptions used regarding operating expenses to develop the
capital improvement program.

Total for Secretary of TranSPOTIAtON. ... e

Nongeneral Fund Positions . 6.00 6.00
Position Level.. s 6.00 6.00

Fund Sources: Commonwealth Transportation.......... $888,357 $888,474

R

qoacl fﬂﬂlf%

Appropriations($)

First Year
FY2017

$888,357

Second Year
FY2018

$888,474

S < g
§ 1-99. VIRGINIA COMMERCIAL SPACE FLIGHT AUTHORITY (509)

437, Space Flight Support Services (101 1) P ———
Maintenance and Operation of Space Flight Facilitics

(BOBO 1) e msemssssssosses st $15,800,020 $15,800,021

Fund Sources: Commonwealth Transportation. ... $15,800,020 $15,800,021
Authority: Title 2.2, Chapter 22, Code of Virginia.

A. Pursuant to the provisions of Chapters 779 and 817, 2012 Session of the General
Assembly, $15,800,020 in the first year and $15,800,021 in the second year shall be
transferred to the Commonwealth Space Flight Fund as set forth in § 33.2-1526 to support the
maintenance and operations of the Virginia Commercial Space Flight Authority. From the
funds appropriated in this item, $500,000 the first year shall be made available for
development of an Aircraft Intermediate Maintenance Department in support of the Wallops
Island unmanned aircraft systems test range.

B. In order to increase compelition aniong qualified independent audit firms, the Virginia
Commercial Spaceflight Authority is authorized to solicit requests for proposals from national
firms including those that have submitted proposals prior to July 1, 2016. The final selection
of the certified public accounting firm shall be performed by the A uelitor of Public Accounts,
with the assistance of the Virginia Commercial Spaceflight Authority, through a compelitive
negotiation process.

C. The Secretary of Transportation, as Chairman of the Virginia Commercial Spaceflight
Authority Board, shall, in cooperation with the Secretary of Finance, review options 1o
finance the construction of additional facilities at the Mid-Atlantic Regional Spaceport in
support of both commercial space Slight and unmanned systems activities. Such review shall
include but not be limited to examination of financing options available Jrom the Virginia
Resources Authority in addition to other financing options available to the Commomwealth
Transportation Board,

Total for Virginia Commercial Space Flight
P NTTIT) 415 T

Fund Sources: Commonwealth Transportation. ... $15,800,020 $15,800,021

§ 1-100. DEPARTMENT OF AVIATION (841)
438, Financial Assistance for Airports (65400).... e

ea Par Alennrt Maintonance

$15,800,020

515,800,020

$28,351,475

$15,800,021
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‘rdance with the provisions of Item 57 of this act from the unexpended balances of the

fund.

Director, Department of Planning and Budget, shall withhold and transfer 1o this
. amounis estimated at $387,737 the first year and $78,479 the second year from the
nd appropriations of state agencies and institutions of higher education,

gsenting Savings Jrom agency charges for the Cardinal financial system operated by

,. Department of Accounts.

ML Out of the general fund appropriation for this Item, $1,845,800 the second year is
rovided to support the transition offices established as a result of the 2017 elections for
Governor, Lieutenant Governor, and Attorney General. Qut of this amount, up 1o
$530,800 shall be transferred, based on actual expenses, to the Department of General
Services, $90,000 to the Division of Selected Agency Support Services, and 31 ,225,000 to
the Virginia Information Technologies Agency for the provision of fucilities, equipment,
 services, and supplics required to support the transition activity.
2. The Commonwealth's financial support Sfor the transition is 1o be allocated as follows:

Office of the Governor: $1,570,155
Office of the Lienienant Governor: 3116,440

Office of the Atiorney General: §159.205

N. Included in this ltem is §492,638 the second year from the general fund to be
transferred, based on actual expenditures, to the Department of General Services 1o
support anticipated costs for the inauguration in January 2018.

0. The Director, Department of Plunning and Budget, shall transfer from this frem,
935,760 the second year from the general fund to executive branch agencies to support
the costs of the Personnel Managenent Information Systemn.

P. Out of the general fund appropriation in this Item for the second year, $800,000 is
provided for a joint internship and managenenl training pilot program to assist in
improving leadership, management, and succession planning capabilities of all branches
of state gavernmen. The Secretary of Finance shall convene a work group consisting of
representatives from each branch of state government for the purposes of establishing
program details. The work group shall consider opportunities to collaborate with Virginia
public colleges and universities on an internship, management raining and succession
planning program by which students in their Sinal year of undergraduate school work, or
those attending graduate programs may he considered for opporiunities for stare
employment on a temporary basis, whereby they may earn acadeniic credit for hours

worked while participating in the progrant. No funds shall be distributed from this ltem
I I i3 prog

for the purposes described in this Paragraph prior to the creation of a plan for program

implementation ta be submitted (o the Governor, the Chairman of the Comniission on
Employee Retireneni Security and Pension Reform, and the Chairmen of the House
Appropriations and Senate Finance committees. /
R 70
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Q. In addition to the amounts provided in paragraphs C.1.,2. and 3. of Item 109 of this

acl, the Virginia Coalfields Economic Development Authority shall provide up to /’

$500,000 of its nongeneral fund balunces to the Lenowisco and Cumberland Plateau A
Planning District Commissions who shall serve as fiscal agents for courdinated econonic '

development activities in the Lenowisco and Cumberland Plateau Planning Districts. The %« g

Sfunding provided in this paragraph is contingen! upon equal matching funds being

awarded by the Tobacco Region Revitalization Commission. .

4717, Omitted.

Not set out.



